LB 758 LB 758

LEGISLATIVE BILL 758
Approved by the Governor February 18, 1992

Introduced by Banking, Commerce and Insurance Committee:
Landis, 46, Chairperson; Conway, 17;
Hall, 7; Lindsay, 9; Wesely, 26

AN ACT relating to the Securities Act of Nebraska; to
amend sections 8-1110 and 8-1111, Reissue
Revised Statutes of Nebraska, 1943; to change
provisions relating to exemptions; and to
repeal the original sections.

Be it enacted by the people of the State of Nebraska,

Section 1. That section 8-1110, Reissue
Revised Statutes of Nebraska, 1943, be amended to read
as follows:

8-1110. Sections 8-1104 to 8-1109 shall not
apply to any of the following securities:
(1) Any security, including a revenue

obligation, issued or guaranteed by the United States,
any state, any political subdivision of a state, or any
agency or corporate or other instrumentality of one or
more of the foregoing or any certificate of deposit for
any of the foregoing;

(2) Any security issued or guaranteed by
Canada, any Canadian province, any political subdivision
of any such province, any agency or corporate or other
instrumentality of one or more of the foregoing, or any
other foreign government with which the United States
currently maintains diplomatic relations, if the
security is recognized as a valid obligation by the
issuer or guarantor;

(3) Any security issued by and representing an
interest in or a debt of, or guaranteed by, any bank
organized under the laws of the United States or any
bank, savings institutions, or trust company organized
and supervised under the laws of any state;

(4) Any security issued by and representing an
interest in or a debt of, or guaranteed by, any federal
savings and loan association or any building and loan or
similar association organized under the laws of any
state and authorized to do business in this state;

(5) Any security issued or guaranteed by any
federal credit union or any credit union, industrial
loan and investment company, or similar association
organized and supervised under the laws of this state;
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(6) Any security issued or guaranteed by any
railroad, other common carrier, public utility, or
holding company which is: (a) Subject to the
jurisdiction of the Interstate Commerce Commission; (b)
a registered holding company under the Public Utility
Holding Company Act of 1935 or a subsidiary of such a
company within the meaning of that act; (c¢) regulated in
respect of its rates and charges by a governmental
authority of the United States or any state or
municipality; or (d) regulated in respect of the
issuance or guarantee of the security by a governmental
authority of the United States, any state, Canada, or
any Canadian province;

(7) Any security 1listed or approved for
listing upon notice of issuance on the New York Stock
Exchange, the American Stock Exchange, the Midwest Stock
Exchange, any other stock exchange approved by the
director, the National Association of Securities Dealers
Automated Quotation National Market System, or any other
market system approved by the director, any other
security of +the same issuer which is of senior or
substantially equal rank, any security called for by
subscription rights or warrants so listed or approved,
or any warrant or right to purchase or subscribe to any
of the foregoing, except that the director may adopt and
promulgate rules and regulations which, after notice to
such exchange or market system and an opportunity to be
heard, remove any such exchange or market system from
this exemption if the director finds that the 1listing
requirements or market surveillance of such exchange or
market system is such that the continued availability of
such exemption for such exchange or market system is not
in the public interest and that removal is necessary for
the protection of investors;

(8) Any security which meets all of the
following conditions:

(a) If the issuer is not organized under the
laws of the United States or a state, it has appointed a
duly authorized agent in the United States for service
of process and has set forth the name and address of
such agent in its prospectus;

(b) A class of the issuer's securities is
required to be and is registered under section 12 of the
Securities Exchange Act of 1934 and has been so
registered for the three years immediately preceding the
offering date;

(c) Neither the issuer nor a significant
subsidiary has had a material default during the last
seven years, or during the issuer's existence if such
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existence is less than seven years, in the payment of
(i) principal, interest, dividends, or sinking-fund
installments on preferred stock or indebtedness for
borrowed money or (ii) rentals under leases with terms
of three or more years;

(d) Except as provided in subdivision (8)(q)
of this section, the issuer has had consolidated net
income, without taking into account extraordinary items
and the cumulative effect of accounting changes, of at
least one million dollars in four of its last five
fiscal years, including its last fiscal year, and if the
offering is of interest-bearing securities the issuer
has had for its last fiscal year net income before
deduction for income taxes and depreciation of at least
one and one-half times the issuer's annual interest
expense, taking into account the proposed offering and
the intended use of the proceeds. For purposes of this
subdivision, last fiscal year shall mean the most recent
year for which audited financial statements are
available, if such statements cover a fiscal period
ending not more than fifteen months from the
commencement of the offering;

(e) If -the offering is of stock or shares
other than preferred stock or shares, such securities
have voting rights which include (i) the right to have
at least as many votes per share and (ii) the right to
vote on at least as many general corporate decisions as
each of the issuer's outstanding classes of stock or
shares, except as otherwise required by law;

(f) I1f the offering is of stock or shares
other than preferred stock or shares, such securities
are owned beneficially or of record on any date within
six months prior to the commencement of the offering by
at least one thousand two hundred persons, and on such
date there are at least seven hundred fifty thousand
such shares outstanding with an aggregate market value
of at least three million seven hundred fifty thousand
dollars based on the average bid price for such day.
When deternining the number of persons who are
beneficial owners of the stock or shares of an issuer,
for purposes of this subdivision, the issuer or
broker-dealer may rely in good faith upon written
information furnished by the record owners;

(g) If the issuer of the securities is a
finance company which has liquid assets of at least one
hundred five percent of its liabilities, other than
deferred income taxes, deferred investment tax credit,
capital stock, and surplus, at the end of its last five
fiscal years, the net incowe requirement of subdivision
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(8)(d) of this section before deduction for interest
expense shall be one and one-fourth times its annual
interest expense. For purposes of this subdivision, (i)
finance company shall mean a company engaged primarily
in the business of wholesale, retail, installment,
mortgage, commercial, industrial, or consumer financing,
banking, or factoring and (ii) liquid assets shall mean
(A) cash receivables payable on demand or not more than
twelve years following the close of the company's last
fiscal year less applicable reserves and unearned income
and (B) readily marketable securities less applicable
reserves and unearned income; and

(h) Any security issued or guaranteed as to
both principal and interest by an international bank of
which the United States is a member shall be exempt from
registration under this section;

(9) Any security issued by any person
organized and operated not for private profit but
exclusively for religious, educational, benevolent,
charitable, fraternal, social, athletic, or reformatory
purposes, as a chamber of commerce, or as a trade or
professional association; or

(10) Any commercial paper which arises out of
a current transaction or the proceeds of which have been
or are to be used for current transactions and which
evidences an obligation to pay cash within nine months
of the date of issuance, exclusive of days of grace, any
renewval of such paper which is likewise limited, or any
guarantee of such paper or such renewal. 5 e

€23y Any investment eontract ipsued 3In
eonneetion with am empieyees esteek purchase; sBavingss
penpien; profit-sharing; or simiimr benefit pian if the
director is notified in writing thirty days befere the
ineeption eof the pian er; with respeet te piane whieh
are in effeet en August 18; 1965; within sixty days
thereafter er within thirty days pbefere they are
reopened :f they are elesed on August 18; 1965

Sec. 2. That section 8-1111, Reissue Revised
Statutes of Nebraska, 1943, be amended to read as
follows:

8-1111. Except as provided in this section,
sections 8-1103 to 8-1109 shall not apply to any of the
following transactions:

(1) Any isolated transaction, whether effected
through a broker-dealer or not;

(2) Any nonissuer distribution of an
outstanding security by a registered agent of a
registered broker-dealer if (a) a recognized securities
manual contains the name of the issuer's officers and
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directors, a balance sheet of the issuer as of a date
within eighteen months, and a profit and loss statement
for either the fiscal year preceding that date or the
most recent year of operations or (b) the security has a
fixed maturity or a fixed interest or dividend provision
and there has been no default during the current fiscal
year or within the three preceding fiscal vyears, or
during the existence of the issuer and any predecessors
if less than three years, in the payment of principal,
interest, or dividends on the security;

(3) Any nonissuer transaction effected by or
through a registered agent of a registered broker-dealer
pursuant to an unsolicited order or offer to buy, but
the director may by rule or regulation require that the
customer acknowledge upon a specified form that the sale
was unsolicited and that a signed copy of each such form
be preserved by the broker-dealer for a specified
period;

(4) Any transaction between the issuer or
other person on whose behalf the offering is made and an
underwriter or among underwriters;

(S) Any transaction in a bond or other
evidence of indebtedness secured by a real or chattel
mortgage or deed of trust or by an agreement for the
sale of real estate or chattels if the entire mortgage,
deed of trust, or agreement, together with all the bonds
or other evidences of indebtedness secured thereby, are
offered and sold as a unit. Such exemption shall not
apply to any transaction in a bond or other evidence of
indebtedness secured by a real estate mortgage or deed
of trust or by an agreement for the sale of real estate
if the real estate securing the evidences of
indebtedness are parcels of real estate the sale of
which requires the subdivision in which the parcels are
located to be registered under the Interstate Land Sales
Full Disclosure Act, 82 Stat. 590 et seq., 15 U.S.C.
1701 et seq.;

(6) Any transaction by an executor, personal
representative, administrator, sheriff, marshal,
receiver, trustee in bankruptcy, guardian, or
conservator;

(7) Any transaction executed by a bona fide
pledgee without any purpose of evading the Securities
Act of Nebraska;

(8) Any offer or sale to a bank, savings
institution, trust company, insurance company,
investment company as defined in the Investment Company
Act of 1940, pension or profit-sharing trust, or other
financial institution or institutional buyer or to a
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broker-dealer, whether the purchaser is acting for
itself or in some fiduciary capacity;

(9) Any transaction pursuant to a sale to not
more than ten persons, other than those designated in
subdivisions (B8) and (11) of this section, in this state
during any period of twelve consecutive months if (a)
the seller reasonably believes that all the buyers are
purchasing for investment, (b) no commission or other
remuneration is paid or given directly or indirectly for
soliciting any prospective buyer except to a registered
agent of a registered broker-dealer, (c) a notice
generally describing the terms of <the transaction and
containing a representation that the conditions of this
exemption are met is filed by the seller with the
director within thirty days after the first sale for
which this exemption is claimed, except that failure to
give such notice may be cured by an order issued by the
director in his or her discretion, and (d) no
solicitations are made by newspaper, radio, or
television;

{(10) Any offer or sale of a preorganization
certificate or subscription if (a) no commission or
other remuneration is paid or given directly or
indirectly for soliciting any prospective subscriber,
(b) the number of subscribers does not exceed ten, and
(c¢) no payment is made by any subscriber;

(11) Any transaction pursuant to an offer to
existing security holders of the issuer, including
persons who at the time of the transaction are holders
of convertible securities, nontransferable warrants, or
transferable warrants exercisable within not more than
ninety days of their issuance, if (a) no commission or
other remuneration, other than a standby commission, is
paid or given directly or indirectly for soliciting any
security holder in this state or (b) the issuer first
files a notice specifying the terms of the offer and the
director does not by order disallow the exemption within
the next five full business days:;

(12) Any offer, but not a sale, of a security
for which registration statements have been filed under
both the Securities Act of Nebraska and the Securities
Act of 1933 if no stop order or refusal order is in
effect and no public proceeding or examination looking
toward such an order is pending under either the
Securities Act of Nebraska or the Securities Act of
1933;

(13) The issuance of any stock dividend,
whether the corporation distributing the dividend is the
issuer of the stock or not, if nothing of value is given
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by the stockholders for the distribution other than the
surrender of a right to a cash dividend when the
stockholder can elect to take a dividend in cash or
stock;

(14) Any transaction incident to a right of
conversion or a statutory or judicially approved
reclassification, recapitalization, reorganization,
quasi-reorganization, stock split, reverse stock split,
merger, consolidation, or sale of assets;

(15) Any transaction involving the issuance
for cash of any evidence of ownership interest or
indebtedness by an agricultural cooperative formed as a
corporation under section 21-1301 or 21-1401 if the
issuer has first filed a notice of intention to issue
with the director and the director has not by order,
mailed to the issuer by certified or registered mail
within ten business days after receipt thereof,
disallowed the exemption; er

(16) Any transaction in this state not
involving a public offering when (a) there is no general
or public advertising or solicitation, (b) no commission
or remuneration is paid directly or indirectly for
soliciting any prospective buyer, except to a registered
agent of a registered broker-dealer or registered
issuer-dealer, (c) a notice generally describing the
terms of the transaction and containing a representation
that the conditions of this exemption are met is filed
by the seller with the director within thirty days after
the first sale for which this exemption is claimed,
except that failure to give such notice may be cured by
an order issued by the director in his or her
discretion, (d) a filing fee of two hundred dollars is
paid at the time of filing the notice, and (e) any such
transaction is effected in accordance with rules and
regulations adopted and promulgated by the director
relating to this section when the director finds in
adopting and promulgating such . rules and regqulations
that the applicability of sections 8-1104 to 8-1107 is
not necessary or appropriate in the public interest or
for the protection of investors. For purposes of this
subdivision, not involving a public offering shall mean
any offering in which the seller has reason to believe
that the securities purchased are taken for investment
and in which each offeree, by reason of his or her
knowledge about the affairs of the issuer or otherwise,
does not require the protections afforded by
registration under sections 8-1104 to 8-1107 in order to
make a reasonably informed judgment with respect to such
investment; or
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(_1.7 ) _The issuance of any investment contract
issued connection with an emplovees stock purchase.
sgv1ngsh_pgn51on, profit-sharing, or 51m11ar benefit
Qlan if no commission or otggr remuneration is paid or
given directly or indirectly for soliciting anv
prospective buyer except to a registered agent of a
registered broker-dealer and if the dir r is notifi
in writing within thirty days after the inception of the
plan or, with respect to plans hich were in effect
prio August 1965, but clg;gﬂ on that date.
within thirtv davs after thev

_are reop

The director may by order deny or revoke the
exemption specified 1in subdivision (2) of this section
with respect to a specific security. Upon the entry of
such an order, the director shall promptly notify all
registered broker-dealers that it has been entered and
of the reasons therefor and that within fifteen business
days of the receipt of a written regquest the matter will
be set down for hearing. If no hearing is requested
within fifteen business days of the issuance of the
order and none is ordered by the director, the order
shall automatically become a final order and shall
remain in effect until it is modified or vacated by the
director. If a hearing is requested or ordered, the
director, after notice of and opportunity for hearing to
all interested persons, shall enter his or her written
findings of fact and conclusions of law and may affirm,
modify, or vacate the order. No such order may operate
retroactively. No person may be considered to have
violated the provisions of the Securities Act of
Nebraska by reason of any offer or sale effected after
the entry of any such order if he or she sustains the
burden of proof that he or she did not know and in the
exercise of reasonable care could not have known of the
order. In any proceeding under the Securities Act of
Nebraska, the burden of proving an exemption from a
definition shall be upon the person claiming it.

Sec. 3. That original sections 8-1110 and
8-1111, Reissue Revised Statutes of Nebraska, 1943, are
repealed.
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